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IN THE UNITED STATES DISTRICT COURT -

FOR THE DISTRICT OF COLORADQ~~ ~ - ~j4 3: 06

CLE~.

DEP. CLK

PEOPLEFOR THE ETHICAL
TREATMENT OF ANIMALS, et aL,

Plaintiffs.

V.

CAROL M. BROWNTER. Administrator
ofthe UnitedStatesEnvironmental
ProtectionAgency,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

Civil ActionNo. OO-D-1090

ANSWER

DefendantCarol M. Browner,Administratorofthe UnitedStatesEnvironmentalProtection

Agency, answersthenumberedparagraphsofthe Complaintasfollows:

I. This paragraphconsistsof thePlaintifflsr characterizationoftheactionto which no answeris

required.

2. Thefirst sentenceofthis paragraphconsistsof legal conclusionsto which no answeris

required. Defendantadmitsthe remainderoftheallegationsin this paragraph.

3. This paragraphconsistsof legal conclusionsto which no answeris required. To theextent

an answeris required.Defendantadmitsthat this Courthassubjectmatterjurisdictionover theclaimsin

theComplaint.

4. With respectto the first and secondsentencesofthis paragraph.Defendantlacks sufficient

knowledgeor informationto eitheradmit or deny. Defendantadmitsthat all threePlaintiff organizations



aresignatoriesto thecitizens’ petitionfor rulemakingdescribedin this paragraph.Theremainderof the

allegationsof this paragraphconsistof legal conclusionsto which no answeris required.

5. Defendantadmitsthefirst sentenceof this paragraph.Thesecondsentenceofthis paragraph

consistsof legal conclusionsto which no answeris required. Thethird sentenceofthis paragraph

consistsofthePlaintiffs’ characterizationoftheactionto whichno answeris required.

6. This paragraphconsistsof legal conclusionsto whichno answeris required.

7. Defendantadmitstheallegationsin thefirst sentenceofthis paragraph.TheCouncil on

EnvironmentalQuality proposalcited in this paragraphspeaksfor itself andis thebestevidenceof its

contents,andDefendantdeniestheallegationin thesecondsentenceofthis paragraph.

8. Defendantadmits thatthis paragraphaccuratelyquotesfrom Section2 oftheToxic

SubstancesControl Act (TSCA), 1-5 U.S.C. § 2601,exceptthat“chemical substancesandmixtures

that presentan unreasonablerisk of injury” asreportedin this paragraphis actually“chemical

substancesandmixtureswhich presentan unreasonablerisk of injury” in § 2601(b)(2).

9. This paragraphconsistsof the legal conclusionsofthePlaintiffs to which no answeris

required.

10. This paragraphconsistsofthe legal conclusionsofthePlaintiffs to which no answeris

required.

11. This paragraphconsistsof the legal conclusionsofthePlaintiffs to which no answeris

required.

12. Defendantadmitsthat this paragraphaccuratelyquotesfrom Section8(a)ofTSCA. 15
(

U.S.C. § 2607(a),andassertsthat the remainingallegationsarelegal conclusionsto which no answeris
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required.

13. The first sentenceof this paragraphconsistsof legal conclusionsto whichno answeris

required. Defendantdeniesthesecondsentenceofthis paragraphand statesthat highproduction

volume(HPV) chemicalsconstitutea subsetofthe list ofchemicalsubstancescalledfor in 15 U.S.C. §

2607(b)(1).

14. Defendantadmits that this paragraphaccuratelyquotesfrom Section8(c)ofTSCA, 15

U.S.C. § 2607(c).

15. Defendantadmits that this paragraphaccuratelyquotesfrom Section8(d)of TSCA, 15

U.S.C. § 2607(d).

16. Defendantadmits that this paragraphaccuratelyquotesfrom Section8(e)ofTSCA, 15

U.S.C. § 2607(e),exceptthat “maintainsinformationwhich reasonablysupport”asreportedin this

paragraphis actually” obtainsinformationwhich reasonablysupports”in § 2607(e),and assertsthat

the remainingallegationsare legal conclusionsto which no answeris required.

17. Defendantadmitsthat, in 1997, theEnvironmentalDefenseFund(‘.‘EDF”) issuedareport

assertingthat basictoxicity datawaslacking for 75% ofchemicalsselectedfrom a setof468 chemicals

that EDF termed“high priority chemicals.”Defendantadmits thatEPA issuedits own reportdetailing

the extentto which it appearedthat basictoxicity datawere lackingfor I-IPV chemicals.Defendant

admitsthat Vice PresidentGorecalledon government,industryandtheenvironmentalcommunityto

developa plan to fill thedatagaps. Defendantadmitsthat in October1998 EPA announcedthe launch

oftheHIPV ChallengeProgram(the“Program’), aprogramto makescreening-levelhazarddata

publicly available.whetherby the submissionofexistingdataor by thedevelopmentof dataif none
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exist. Defendantdeniestheremainderoftheallegationsin this paragraph.

18. Defendantadmitsthat (1) theHPV ChallengeProgramcalledfor developmentofdataby

2004, orsubmissionof existingdata,pertainingto approximately2,800HPV chemicalsbecausemuch

basichazarddataare-currentlynot available,(2) the Programcontemplatedeithertestingsponsoredby

chemicalcompaniesor thesubmissionofexistingdata.(3) EPAcommittedthat if scientificallyadequate

hazardscreeningdatawere submittedpertainingto chemicalsundertheHIPV ChallengeProgramEPA

would not issuerulesrequiringtestingto obtainthesamedataon thosechemicals,and(4) over 440

chemicalcompanies(eitherindependentlyor throughindustryconsortia)haveagreedto sponsor

chemicalsunderthe HIPV ChallengeProgram. Defendantlackssufficientknowledgeto eitheradmit or

denytheallegationsconcerningwhetherthe testingindustrygearedup for aninflux ofwork. Defendant

deniestheremainderof theallegationsin this paragraph.

19. Defendantadmitsthat, subsequentto meetingwith animalwelfareorganizations.EPA

furtherunderscoredto participantsin the E~V ChallengeProgramthat useofexistingdatahasbeena

centralaspectofthe Programand agreedto defer certainanimaltestinguntil November2001 in the

eventthat someadditional non-animaltestmethodsmay becomevalidatedandavailablein the

meantime. Defendantdeniestheremainderoftheallegationsin this paragraph.

20. Defendantdeniestheallegationsin this paragraph.

21. Defendantdeniesthe allegationsin this paragraph.

22. Defendantadmitsthat the1-TV ChallengeProgramis voluntaryandadmitsthat any

companiesnot participatingin the Programwould not submit dataundertheProgram Defendantlacks

sufficient knowledgeor informationto eitheradmit or denythat approximately400 chemical‘companies



arenotparticipatingin theProgram. Defendantdeniesthe remainingallegationsin this paragraph.

23. Defendantadmitsthat toxicity datagenerallyconstituteonly a componentofthecomplete

assessmentofrisk. Defendantdeniestheremainderoftheallegationsin this paragraph.

- 24. Defendantdeniesthefirst two sentencesofParagraph24. With respectto the

subparagraphsthereof:

a. Defendantadmitsthelikelihood that someundiscloseddataexistconcerningsomeof

the2800chemicalscoveredby theProgram,includingdataconcerningbothhazardand exposure.

Defendantlackssufficientknowledgeor informationto eitheradmitor denythelocation,form, or

accessibilityof suchdata. Defendantdeniestheremainderof the allegationsin this paragraph.

b. Defendantlackssufficient knowledgeor informationto eitheradmit or deny

allegationsconcerning(1) whatany undiscloseddatamay indicateconcerningthechemicalsubstances

to which thedatapertain, and(2) whatthe historyofproductsliability litigation in theUnited States

demonstratesconcerningthe disclosurepracticesofmanufacturers,processorsanddistributorsof

productsor componentsofproducts. Defendantdeniestheremainderof theallegationsin this

subparagraph.

c. With respectto thefirst andsecondsentencesofthis subparagraph,Defendant

lackssufficient knowledgeor informationto eitheradmit or deny. Defendantadmitsthat datashowing

that particularchemicalsarenot toxic, or that healthandthe environmentarenot exposedto risk of

injury from them. contributeto theobjectiveof determiningwhich chemicals,if any, shouldundergo

further assessmentandwhich ofthose.if any, shouldbe regulated.Defendantdeniestheremainderof

theallegationsin this paragraph.
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25. With respectto thefirst two sentencesofthis paragraph,(1) Plaintiffs’ petitionspeaksfor

itselfand is thebestevidenceofits contents,and(2) any allegationsasto the effectsoftherulessought

in the petitionconstitutelegal conclusionsto which no answeris required. Defendantlackssufficient

knowledgeor informationto either admitor denyallegationsconcerningwhat any datasubmittedunder

therulesrequestedby thePlaintiffs would indicateconcerningthetoxicity of, orexposureto, chemical

substancessubjectto the rules.

26. Defendantadmitsthat Plaintiffs petitionedtheAdministratorunder 15 U.S.C. § 2620(a)to

initiate certainproceedings.Defendantassertsthat Plaintiffs’ petitionspeaksfor itself andis thebest

evidenceof its contents,andany allegationsasto theeffectsoftherules soughtin thepetition constitute

legalconclusionsto which no answeris required. Defendantnotesthat thePreliminaryAssessment

InformationManufacturer’sReportcited in theparagraphis numbered7710-35.

27. Defendantdeniestheallegationsin this paragraph.

28. Defendantdeniesthe allegationsin this paragraph.

29. Defendantdeniesthe allegationsin this paragraph.

GENERAL DENIAL

Defendantdenieseachand everyallegationofthe complaintnot specificallyadmitted. To theextent

thatany allegationoffact in the complaintremainsunanswered,Defendantdeniessuchallegation.

Defendantdenieseachand everyPrayerfor Relief

FIRST DEFENSE

Thecomplaintfails to statea claimuponwhich relief canbe granted.
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WHEREFORE,DefendantCarolM. Brownerdeniesthat Plaintiffs areentitled to any relief

from the Courtandrequeststhat theCourtdismissthe complaintagainsttheDefendantwith prejudice.

Respectfullysubmittedthis 1st dayofAugust2000.

LOIS J. SCHIFFER

A.s~s~stantAttorney eneral

By:.

U.S. DepartmentofJustice
Environment& NaturalResourcesDivision
EnvironmentalDefenseSection
Suite945, NorthTower
999 18th Street
Denver,Colorado80202
(303)312-7324

THOMAS L. STRICKLAND

UnitedStatesAttorney

PETERKRUMHOLZ
AssistantUnited StatesAttorney
District ofColorado
1961 Stout St.. Suite 1100
Denver,Colorado80294
(303)844-3885

OF COUNSEL:

DONALD A. SADOWSKY
Attorney-Advisor
United StatesEnvironmentalProtectionAgency
Officeof GeneralCounsel
Ariel Rios Building
1200 PennsylvaniaAve. NW
Washington.D.C. 20460
(202) 564-5638
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CERTTFICATE OF SERVICE

II herebycertify thaton this 1St day ofAugust2000, atrueand correctcopyoftheforegoing
Answerwasdepositedin theUnitedStatesmail, first class,postagepre-paid,addressedto the
following counsel:

RobertL. Morris
No. R-102
8300FairmontDrive
DenverCO 80231

Lu
anD. reenb’~-g


